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CHINH PHU

NGHIPINH ctia Chinh ph1 s6 165/1999/
ND-CP ngay 19/11/1999 vé giao dich
bio dam.

CHINH PHU

Cén ciz Lugt Té chizc Chinh phi: ngay 30 thdng
9 ndm 1992;

Cdn ciz Bé Ludt Dan su ngay 28 thang 10 ndm
1995;

Theo dé nghi cua Bé trudng Bé Tu phap,

NGHI DINH:

Chuong I

NHUNG QUY PINH CHUNG

Diéu 1. Pham vi ap dung.

1. Nghi dinh nay quy dinh vé ky két, thyc hién
hgp déng cAm cd, thé& chédp, bao lanh bing tai san
dé bao dam thyc hién nghia vu dan sy va viée xit 1y
tai san cAm c8, th& chip, bao lanh.

2. Trong truong hgp phéap luat khéng cé6 quy
dinh khac, Nghi dinh nay ciing duge 4p dung déi
vdi viéc cAm c6, thé chip, bao lanh bing tai san dé
bao dam thyc hién nghia vy trong giao dich kinh
t€, thuong mai.

3. Viéc ky két, thyc hién hgp déng thé chap

quyén stt dung dit va xit Iy quyén st dung dat thé

chap thuc hién theo quy dinh cta phap luat vé dat

dai; trong truong hgp phap luat vé dat dai khéng
quy dinh, thi ap dung cac quy dinh cua Nghi dinh
nay.

4. Nghj dinh nay ctiing dugc ap dung doi vdi viéc
cAm c6, thé chdp, bao lanh bing tai san dé bao
dam thyc hién nghia vu trong giao dich din sy,
kinh t&, thudng mai c6 yéu td nudc ngoai, trix
truong hop diéu ude quée t&€ ma Cong hoa xa hoi
chu nghia Viét Nam k¥ két ho3c tham gia ¢6 quy
dinh khac hoidc phéap luat c6 quy dinh khac.

Piéu 2. Giai thich tit ngit.

Trong Nghi dinh nay cic ti ngit dudi diy duge =
hiéu nhu sau:

1. “Giao dich bdo dam” 1a hgp déng cAm c&, thé
chép, bao lanh bing tai san theo 46 bén bao dam 2

-

nPhapLuat.com

o
®
B
o
o,
[ o
S
=
o
D
=
=]
3
o
P
(=]
oW
)
=)
<
L}
3
3
£
121
Lol
B
5]
0
=]

dé bao dam thyc hién nghia vu dan su.

2. “Bén bao dadm” 1a bén cdm c6, bén thé ché.p,
bén bao lanh bang tai san.

3. “Bén nhin bao dam” 1a bén nhéan cim ¢&, bén
nhén thé& chdp, bén nhan bao lanh bing tai san.
4. “Nghia vu dugc bao dam” la nghia vu ma viéc .

thuc hién duge bao dam bing cdm ¢, thé chip, bao
lanh béng tai san.

® Tel +84-8-3845 6684 * www.ThuVi
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5. “Nghia vu trong tudng lai” la nghia vu phat
sinh sau khi giao dich bao dam da duge ky két.

awso

6. “Tai san bao dam” 1a tai san ctia bén bao dam
ding dé cAm c&, thé chap, bao lanh d€ bao dam
thuc hién nghia vu d8i véi bén nhan bao dam.

7. “Tai san hinh thanh trong tuong lai” 1a déng
san, bit déng san hinh thanh sau thdi diém ky két
giao dich bao dam va sé thudc quyén sd hitu ciia
bén bao dam nhu hoa lgi, 1¢i ttc, tai san hinh thanh
t vén vay, cdng trinh dang xdy dung, cac tai san
khac ma bén bao dam c6 quyén nhéan.

8. “Hang héa luan chuyén trong qua trinh san
xudt, kinh doanh” gdm may mac, thiét bi, nguyén
liéu, vat liéu, nhién liéu, hang tiéu dung, cac dong
san khac hoic cac bat déng san dung dé trao déi,
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mua ban gén véi chiic ning san xult, kinh doanh
ctia bén bao dam.

Piéu 3. Nguyén téc ky két, thuc hién giao dich
bao dam.

1. Cac bén c6 quyén théa thuan vé viéc ky két,
thyc hién hgp déng cAm c6, thé chap, bao lanh
béing tai san va xit Iy tai san bado dam, nhung khéng
dugc trai phap luat, dao dic xa héi.

2. Quyén, 1gi ich hgp phap ctia cac bén trong giao
dich bao dam duge phap luit tén trong va bao vé.

Diéu 4. Pham vi bao dam thyc hién nghia vu.

1. Cac bén dugc théa thuan vé viéc cAm c8, thé
chap, bao lanh bng tai san dé bao ddm thuc hién
nghia vy hién tai hodc nghia vu trong tuong lai.

2. Nghia vu duge bdo dam mét phan ho¥c toan
b¢ theo thoa thuén etia cac bén ho#c theo quy dinh
cua phap luat. Trong trudng hgp cac bén khong
thoa thuan khac va phap luat khéng quy dinh khac
thi nghia vu duge bao dam toan b, ké ca nghia vu
tra 1di va bdi thuong thiét hai.

3. Nghia vu c6 thé duge bao dam biing mét hosc
nhiéu tai san, k€ ca tai san hinh thanh trong tuong
lai, bAng m6t hoic nhidu bién phép bao dam.

Diéu 5. Diéu kién d&i vdi tai san bao dam.
Tai san bao dam phai cé dt cac diéu kién sau day:
1. Thudc quyén sd hitu ctia bén bdo dam:;

D& véi quyén sit dung dat duge thé chap dé bao
dam thuc hién nghia vu theo quy dinh cta phap
luat vé dat dai.

Tai san ma Nha nuéc giao cho doanh nghiép nha
nudc quan 1y, st dung duge cdm cd, thé chap, bao
lanh dé bao dam thyc hién nghia vu theo quy dinh
cua phap luat vé doanh nghiép nha nudc va cac
vin ban phap luat khac cé lién quan;

2. Pugc phép giao dich va khéng ¢6 tranh chip;

3. Bén bao dam mua bao hiém d61 véi tai san
ma phap luat quy dinh phai duge bdo hiém.

Diéu 6. Tai san bao dam thyc hién nhiéu nghia
vu.

1. Mot tai san duge dung dé bao dam thuyc hién
nhiéu nghia vu trong cac trudng hgp sau day:

a) Tai san da duge ding k¥ quyén sé hitu; quyén
st dung dit ma ngudi sit dung da dugc cap gidy
chiing nhan quyén st dung dat theo quy dinh cta
phap luat;

b) Tai san ma theo quy dinh caa phap luat
khéng phai ding ky quyén sd hitu, nhung giao dich
bao ddm bing tai san nay phai duge dang ky tai
co quan ding ky giao dich bao dam.

2. Trong cac trudng hgp quy dinh tai khoan 1
Diéu nay, thi gia tri ctia tai san bao ddm phai 16n
hon tong gia tri cac nghia vu duge bao dam, trit
trudng hgp phap luat c6 quy dinh khac hoiic cac
bén c6 thoa thuan khac.

Piéu 7. Tai san cdm c¢b.

Tai san cAm cd bao gém:

1. May mée, thiét bi, nguy&n liéu, nhién liéu,
vat liéu, hang tiéu ding, kim khi quy, da quy;

2. Tién Viét Nam, ngoai té;

3. Trai phiéu, c6 phiéu, tin phiéu, ky phiéu, chin
chi tién giti, thuong phiéu, cac giay td khac tri gi
dugc bing tién;

awSofl

4. Quyén tai san phat sinh tir quyén tac gia,
quyén sd hiiu cdng nghiép; quyén doi ng, quyén
duge nhan s6 tién bao hiém, cac quyén tai san
khac phat sinh tit hgp déng hodc tu cac can cd
phap ly khac;

5. Quyén déi véi phdn von gép trong doanh nghiép,
ké ca trong doanh nghiép c6 vén ddu tu nudc ngoai;

6. Quyén khai thac tai nguyén thién nhién theo
quy dinh ctia phap luat;

7. Tau bién theo quy dinh ciia Bo Luat Hang hai
Viét Nam, tau bay theo quy dinh ctia Luat Hang
khong dan dung Viét Nam trong trudng hgp duge
cAm c6;

* Tel: +84-8-3845 6684 * www.ThuVienPhapLuat.com
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8. Lgi tic, cac quyén phat sinh tir tai san cAm c6;
9. Céc tai san khac theo quy dinh ctia phap luat.
Diéu 8. Tai san thé& chap.
Tai san thé chdp bao gom:

1. Nha 4, cong trinh xdy dung gin lién vdéi dat,
ké ca cac tai san gén lién véi nha &, céng trinh
x4y dyung d6, cac tai san khac gin lién véi dat;

2. Quyén sit dung dat ma phap luat vé dat dai
quy dinh duge thé chap;

3. Hoa I¢i, 1gi tic, khoan tién bao hiém va cac
quyén phat sinh tit bat déng san thé chap thudc tai
san thé& chdp, néu cac bén cé théa thuan hoac phap
luat c6 quy dinh;

4. Trong trudng hgp thé chap toan bd bat dong
san ¢6 vat phy, thi vat phu ciing thude tai san thé
chdp. Trong trudng hgp thé chap mét phin bat dong
san ¢6 vat phy, thi vat phu chi thude tai san thé&
chédp, néu cac bén c6 théa thuan:

5. Tau bién theo quy dinh ctia B3 Luat Hang hai
Viét Nam, tau bay theo quy dinh ctia Luat Hang
khong dan dyng Viét Nam trong truong hgp duge
thé chap;

6. Cac tai san khac theo quy dinh cta phap luat.
Piéu 9. Tai san bao lanh.

Bén bao lanh va bén nhan bao lanh c¢6 quyén
thoa thuan bao dam thyc hién nghia vu bao linh
bing tai san quy dinh tai Diéu 7 va Diéu 8 ctia Nghi
dinh nay.

Chuong 1I

KY KET, THUC HIEN HOP DPONG CAM CO,
THE CHAP, BAO LANH BANG TAI SAN

Diéu 10. Hinh thic hgp ddng cAm c8, thé chap,
bao lanh bing tai san.

1. Hgp dong cdm c8, thé chdp, bao lanh bing

tai san phai duge lap thanh van ban; c¢é thé lap
thanh vin ban riéng ho#c ghi trong hgp déng chinh.

2. Hgp dong cAm c6, thé chap, bao lanh bing tai
san c¢6 chitng nhan ctia eéng chitng nha nuée hoiic
ching thye caa ﬁy ban nhan dan cip c6 thim
quyén, néu cac bén cé thdéa thuan; trong trudng
hdp phap luat quy dinh phai ¢6 ching nhan hoac
chitng thuye, thi cac bén phai tuan theo.

Diéu 11. Néi dung cht y&u ciia hgp dong ciAm
c6, thé chap tai san.

1. Hgp dong cAm ¢, thé chdp tai san c¢6 cac nbi
dung chu yéu sau day:

a) Nghia vu duge bao dam;

b) M4 ta tai san cAm cd, thé chip;

c¢) Gia tri cua tai san cdm c&, thé& chap, néu cac
bén c¢é thoa thuan hosc phap luat c6 quy dinh;

d) Bén giit tai san cAm c&, thé chip;

d) Quyén va nghia vy cia cac bén;

e) Cac trudng hgp xut Iy va phudng thie xit 1y tai
san cAm c§, thé chap;

g) Cac thoa thuan khac.

2. Trong trudng hgp cdm c6, thé chap bing tai
san hinh thanh trong tuong lai, thi khi bén cim
cd, thé chap c¢6 quyén sd hitu déi véi tai san do,
cac bén c6 thé théa thuan lap phu luc hgp déng,
trong dé6 mé ta tai san, gia tri cia tai san, néu coé
thoa thuan ho3ic phap luat ¢6 quy djnh.

Diéu 12. Ngi dung chii yéu ctia hgp déng bio lanh
bing tai san.

1. Hgp déng bao lanh bing tai san c6 cac ndi
dung chu yéu sau day:

a) Cam két ctia bén bao lanh vé viée thuyc hién
nghia vu thay cho bén duge bao lanh;

b) Nghia vy duge bao lanh, pham vi bao lanh va
bén duge bao lanh;

c) Tai san bao lanh; gia trj cGa tai san bao lanh,

* Tel: +84-8-3845 6684 * www.ThuVienPhapLuat.com
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néu cac bén cé théa thuan hoic phap luat cé6 quy
dinh;

d) Quyén, nghia vu ctia bén bao lanh, bén nhan
bao lanh, bén dude bao lanh:

d) Cac truong hgp xi 1y va phuong thite xit Iy tai

san bao lanh;
e) Cac thda thuan khac.

2. Trong trudng hgp bao linh bing tai san hinh
thanh trong tudng lai, thi khi bén bao lanh c6
quyén sd hitu déi véi tai sdn dé, cac bén cé thé
thoa thuén lap phu luc hgp déng, trong dé mé ta
tai san, gia tri cla tai san, néu c6 thda thuan hoic
phap luat ¢6 quy dinh.

Diéu 13. Dang ky giao dich bao dam.

1. Cac bén thdéa thuin bén bao dam hoic bén
nhan bao dam thyc hién viéc ding k¥ giao dich bao
dam.

2. Viéc dang ky giao dich bao dam duge thye hién
theo cac quy dinh tai Nghi dinh vé dang ky giao
dich bao dam.

Diéu 14. Cdm ¢4, thé& chadp, bdo lanh mot tai san
bao dam thyc hién nhiéu nghia vu.

1. Trong trudng hgp cac bén théa thuan ding
mét tai san dé bao ddm thyc hién nhidu nghia vu
theo quy dinh tai Diéu 6 ctia Nghi dinh nay, thi
bén bao dam phai théng bao cho bén nhan bio
dam ti€p theo biét v& cac 1d4n bdo ddm trude do:
néu khéng, thi phai bdi thudng khi cé thiét hai
xay ra cho bén bj thiét hai.

2. Mdi 14n cdm c&, thé chédp, bao lanh bing mét
tai san bao dam thyc hién nhiéu nghia vu déu phai
lap thanh van ban va d4ng k¥ tai ¢ quan dang ky
giao dich bao dam.

3. Thit ty uwu tién thanh toan giita cac bén cing
duge bao dam bing mét tai san duge xac dinh theo
thi ty ding ky giao dich bao dam.

Trong truong hgp cic bén cing nhan bao dam
théa thuan thay d6i thd tg vu tién thanh toan, thi

phai ding ky viéc thay d6i d6 tai co quan ding ky
giao dich bao dam.

Piéu 15. Cac trudng hgp bén ciAm c6 giit tai san

cAm cb.

Cac bén duge thda thuan vé viéc bén cAdm co gilt
tai san cdm c8 trong cac trudng hgp sau day:

1. Taisan cAm c6 da dude ding ky quyén sd hitu;

2. Tai san cAm cd khéong phai ding ky quyén s
hitu, nhung viéc cAm c6 bang tai san nay phai duge
déng ky tai cd quan ding ky giao dich bao dam.

Diéu 16. Hiéu lyc cua giao dich bao dam.

1. Giao dich bdo ddm c6 hiéu lyc ké tit thoi diém
bén sau cung ky vao vin ban. Trong trudng hdp
giao dich bao dam phai dang ky tai cd quan ding ky
giao dich bao dam, thi giao dich nay ¢6 hiéu lyc tu
thoi diém dang ky.

2. Giao dich bao ddm bj v6 hiéu khong lam anh
hudng dé&n hiéu lyc ctia nghia vu duge bao dam, tni
trudng hgp giao dich bao dam la diéu kién c6 hi@_ft;;
lyc ctia nghia vy duge bao dam. :

DPiéu 17. Quyén, nghia vu ctia bén bao dam trong
truong hgp gid tai san bao dam.

1. Bén bao dam giit tai san bao dam c6 cac quyén
sau day:

a) Puge khai thac, st dung tai san bao dam, hudng
hoa lgi, 1¢i titc tit tai san bao dam, trit truong hop
c6 thoa thuén khac;

b) D&i véi tai san bao dam la hang héa luan
chuyén trong qua trinh san xudt, kinh doanh, thi
bén bao dam duge ban tai san d6 véi didu kién phai
thong bao cho bén nhan bao dam biét va quyén yéu
cidu thanh toan, s6 tién thu dugc hodc tai san c6
dudc tir viéc sit dung sd tién d6 1a tai san bao dam
thay thé& cho s6 hang héa luan chuyén da ban;

2. Bén bao dam giit tai san bao dam c6 cac nghia
vu sau day:

a) Bao quan, git gin tai san bao dam;

awSoft = Tel: +84-58-3845 6684 * www. ThuVienPhapLuat.com
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b) Khéng duge khai thac cong dung cta tai san
bao dam, néu do viéc khai thac ma tii san c6 nguy
cd bi hu hong;

¢) Khéng dude ban tai san bao dam trit trudng
hdp quy dinh tai diém b khoan 1 Diéu nay va Diéu
358 B Luat Dan su.

Piéu 18. Quyén, nghia vy ctia bén nhan bao dam
trong trudng hgp bén bao dam hoic ngusi thit ba
giil tai san.

1. Trong trudng hgp bén bac dam ho#c nguoi
thd ba gii tai san bao dam, thi bén nhan bao dam
c6 cac quyén sau day:

a) Pugc xem xét, kiém tra tryc tiép tai san bao
dam:;

b) Yéu cAu bén giit tai san bao dam phai cung cip
thong tin vé thyc trang tai san d6;

¢) Yéu cdu bén giit tai san bao dam ap dung cac
bién phap cdn thiét theo thoa thuan dé bao toan
gia tri tai san trong truong hgp tai san bao dam
¢6 nguy co bi hu hong do khai thac, st dung;

d) Yéu cdu bén giit tai san bio dam giao tai san
cho minh dé xit ly, trit trudng hgp c6 théa thuin
khac ho#c phap luit c6 quy dinh khac.

2. Bén nhin bac dam c6 nghia vu giao lai gidy td
vé tai san bao dam cho bén bao dam, néu bén nhéan
bao dam giit gidy td dé.

Diéu 19. Quyén va nghia vu clia cic bén trong
giao dich bao dam bing tai san hinh thanh trong
tudng lai.

Bén nhan bao ddm c6 quyén giam sat, kiém tra
trong qua trinh hinh thanh tai san bao dam. Khi
tai san bao dam dugc hinh thanh va thudc quyén sé
hitu cua bén bao dam, cac bén c6 quyén, nghia vu
theo quy dinh ctia B§ Luat Dan su vé cAm ¢4, thé
chdp, bao lanh va Nghi dinh nay.

Piéu 20. Trach nhiém ctia bén giit tai san bao
dam trong trudng hgp tai san bao dam bi mat mat,
hu hong.

Trong truéng hgp tai san bao dam bi mat mat,
hu héng, thi giai quyét nhu sau:

1. Néu bén bao dam gii tai san, thi phai thong
bao ngay cho bén nhan bao ddm; phai bd sung hoic
thay thé tai san bao dam ho#c bd sung, thay thé
bién phap bao dam khac; néu khéng, thi bén nhan
bao dam ¢é quyén yéu cAdu bén bao dam phai thue
hién nghia vu trude thoi han, trir truong hop cé6
thoa thuin khac;

2. Néu bén nhan bao dam giit tai san, thi phai
thong bao ngay cho bén bao dam va béi thudng
thiét hai cho bén bao dam ho#c théa thuin véi bén
bao dam vé viéc bu trit nghia vu cho nhau. Cac
bén ciing ¢6 thé théa thuan vé viéc bé sung hoic
thay thé& tai san bac dam hoic bd sung, thay thé
bién phap bao dam khac;

ThuVienPhapLuat.com

3. Néu ngudi thi ba giit tai san, thi phai théng =
bao ngay cho bén bao dam, bén nhan bao dam va
béi thudng thiét hai cho bén bio dam. S& tién/bdi ;
thudng thiét hai duge ding d€ ba tri nghia v1.1 &
gita bén bao dam va bén nhin bao dam, tri tmo’ng 3
hop c6 théa thuan khac. Bén bao dam va bén nhén ;
bao dam ciing c6 thé thda thuan vé viéc bd sung %

WWW,

ho#c thay thé tai san bao dam ho#c bé sung, thay =
thé bién phap bao dam khac;

ft* Te

4. Trong trudng hgp tai san bao dam duge bao ©
hiém, thi bén nhin bao dam cé quyén yéu cAu bén =
bao dam phéi hgp ti&n hanh thd tue cin thist dé =
nhan tién bao hiém tit t& chitc bio hiém. S§ tién
do t8 chitc bdo hiém tra duge dung dé thanh toan
nghia vu cho bén nhan bao dam. Cac bén c6 thé
théa thuin bé sung ho#c thay thé& tai san bio ddm
ho#c bd sung, thay thé bién phap bao dam khac.

Diéu 21. Giao dich bao dam trong trudng hgp
bén bao dam la doanh nghiép duge t8 chic lai.

Trong truong hgp bén bao dam 1a doanh nghiép
duge chia, tach, hgp nhat, sap nhap chuyén dai,
thi giao dich bao dam cham dut, trit trudng hgp
bén nhin bao dam va cac doanh nghiép méi dugc
t6 chiic lai c6 théa thuan khac hodc phap luat ¢6
quy dinh khac.
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Chuong IIT

XU LY TAI SAN BAO DAM

Diéu 22. Cac truong hgp xit Iy tai san bdo dam.

Tai san bado dam bij xit 1§ trong cac trudng hgp
sau day:

1. Pén thai han thyc hién nghia vu ma bén bao
dam khong thyc hién ho#c thyc hién khong ding
nghia vy;

2. Bén bao dam vi pham nghia vu cia minh din
dén viéc phai thuc hién nghia vu trudc thdi han,
nhung vin khéng thiye hién hoic thyc hién khéng
ding nghia vu;

3. Phap luat quy dinh tai san bao dam phai duge
xU ly dé bén bao dam thuc hién nghia vy khac da
dén han;

4. Bén bao ddm la doanh nghiép bj téa an tuyén
bé pha san, bj giai thé theo quyét dinh cta cd quan
nha nudc cé6 thAm quyén;

5. Cac truong hgp khic do cac bén thda thuin
ho#c phap luat quy dinh.

Diédu 23. Nguyén téc x Iy tai sdn bao dam.

Viéc x ly tai san bao dam phai tuén theo cac
nguyén tic sau day:

1. Bén nhén bao dam c6 quyén tryc ti€p hoic
1y quyén cho ngudi thit ba xit 1y tai san trong céc
trudng hgp quy dinh tai Diéu 22 cia Nghij dinh nay,
trit truong hgp céc bén théa thuan bén bao dam
thuc hién viée xi ly;

2. Tai san bao dam duge xit Iy theo phuong thitc
do céc bén thda thuén, trit truong hgp phap luat
c6 quy dinh khac; trong trudng hgp khéng cé thda
thuan va phap luat ciing khéng quy dinh, thi bén
nhan bao dam cé quyén yéu cdu ban ddu gia tai
san bao dam;

3. Co quan nha nudc c6 thdm quyén cé trach
nhiém thye hién cac bién phap cin thiét dé xi ly
tai san bao ddm theo quy dinh ctia phép luat.

Diéu 24. Phuong thiec xit 1y tai san bao dam.

Tai san bao dadm duge xit 1y theo phuong thiic
sau diy:

1. Ban tai san bao dam;

2. Bén nhan bao dam nhan chinh tai san bao
dam dé thay th& cho viéc bio dam thyc hién nghia
vu duge bao dam;

3. Bén nhén bao dam duge tryc ti€p nhan cac
khoan tién ho#c tai san ma ngudi thi ba phai giao
cho bén bao dam.

Diéu 25. Thdi diém xit 1y tai san bao dam.

Bén nhan bao dam cé quyén quyét dinh tho
diém xit ly tai san bao dam, nhung khéng trud
7 ngay d&i véi tai san cAm c6, 15 ngay déi véi ta
san thé chap, ké tit thoi diém déng ky théng ba
yéu cdu xtt 1y, trit trudng hdp quy dinh tai khoa
2 Diéu 30 ctia Nghj dinh nay.

hﬁpL'unt.com
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Thai diém xit 1y tai san bao dam khéng thé . sﬁnﬁ
hon thdi di€ém ma bén bao dadm phai thuc hlerﬁ
nghia vy, trit truong hgp cic bén cé thoa thuﬁrg
khac ho#c phap luat ¢6 quy dinh khac.

Piéu 26. Théng bao viée xit Iy tai san bdo ddm.=

* Tel: +84—8

1. Trudc khi tién hanh xit 1y tai san bao dam
bén nhan bio ddm phai théng béo bing vin bair
vé viée xit Iy tai san cho bén bao dam va ding k%
théng bao yéu cdu xi Iy tai san tai cd quan dang®
ky giao dich bao dam.

-

2. Trong trudng hgp mét tai san dude ding dé
bao dam thyc hién nhiéu nghia vy, thi cd quan d#ng
ky giao dich bao dam da dang ky yéu ciu xi Iy tai
san bado dam phai théng bao bing vin ban vé viée
xtt ly tai san cho cac bén citng nhan bao dam.

3. Viin ban théng bao x1t Iy tai san bao dam cb cac
ndi dung chu yéu sau day:

a) Ly do x1 1y tai san;
b) Tai san phai xt 1y;

¢) Phuong thitc x 1y;
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d) Nghia vu dude bao dam;
d) Thai diém xi 1y tai san bio dam.

Diéu 27. Quyén cua bén nhan bao dam déi véi
tai san bao dam sau khi ding ky théng bao yéu cdu
xu ly.

Sau khi théng bao yéu cdu xit 1y tai san, bén
nhan bao dam cé quyén thyc hién ho#ic yéu cdu
bén bao dam thyec hién cac bién phap cédn thiét theo
quy dinh ctia phap luat dé bao vé tai san bao dam.

Diéu 28. Nghia vu ctia bén bao dam.

Ké tit khi nhan duge vian ban théng bao viée xi
ly tai san bdo dam, bén bao dam khéng duge hiy
hoai, tdu tan tai san biao dam; khéng dude ban tai
san bao dam, trir trudng hgp duge bén nhan bio
dam déng ¥.

DPiéu 29. Giao tai san bdo ddm cho bén nhan bao
dam trong trudng hgp bén nhan bao dam khéng
gill tai san.

1. Ké tir khi nhan duge théng bao vé viée xit 1y
tai san bao dam, bén bao dam ho#c ngudi thi ba
gitt tai san bao dam phai giao tai san bao dam, gidy
talién quan cho bén nhan bao dam, trir trudng hgp
cac bén ¢6 thoa thuan khac.

2. Viéc giao tai san duge thye hién ding thai han
va dia diém do b&n nhan bdo dam &n dinh trong
véin ban théng béo xit 1y tai san, trit trudng hop cac
bén c6 thoa thuan khac.

3. Trong trudng hgp bén bao dam ho#c ngudi
thi ba giit tai san bao ddm khong giao tai san, thi
bén nhan bao ddm c6 quyén yéu cdu cd quan nha
nudc ¢6 thdm quyén ap dung cac bién phap h trg
cAn thiét bude phai giao tai san dé.

4. Tt khi nhan dén khi thuc hién xtt 1y tai san
bao dam, bén nhan bao dam phai thitc hién cac bién
phap gitt gin, bao quan tai san bao dam.

Diéu 30. Ban tai san bao dam.

1. Tai san bao dam dugc ban tai thdi diém xu
ly néu trong vin ban théng bao. Tai san bao dam
duge cac bén ban tryc tiép cho ngusi mua ho#c
duge ban dau gia.

2. Trong trudng hgp tai san bao dam cé nguy co
bi hu hong thi ngay sau khi théng bao xi 1y tai
san bao dam, bén nhan bao dam c6 quyén ban tai
san dé.

3. Trong trudng hgp ngudi mua ho#ic ngusi nhan
chuyén nhugng tai san bio dam phai ¢é cac diéu
kién theo quy dinh ctia phap luat, thi viéc ban hoic
chuyén nhugng tai san bao dim phai tuin theo cac
quy dinh dé.

Diéu 31. X1 Iy tai san bao dam 1a quyén ddi ng,
quyén yéu cdu thanh toan.

1. Sau thoi han quy dinh trong vin ban thong <
bao vé viéc xtt 1y tai san bao dam 1a quyén ddi ng,
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¢4 quyén yéu ciu nguoi thi ba 1a ngudi ¢6 nghia vu
tra ng hosc thanh toan cho bén bao dam phai tra
tién cho minh theo diing thoa thuén.

2. Trong truong hgp nguoi thi ba cham tra tién
cho bén nhén bao dam, thi bén nhan bao dam co,,.

B www. ThuVvie

quyén yéu cdu tra 1ai d6i véi sé tién cham tra theo\o
1di suat n¢g qua han do Ngan hang Nha nudc quyﬂ-
dinh tuong tng vdi thoi gian cham tra tai thai diém ..
thanh toan.

Diéu 32. X1t 1y quyén sit dung dat thé chap.

* Tel: +84-8-

Quyén sit dung dat thé chap duge xit 1y theor
phuong thic do cac bén théa thuén; trong trudng >
hop khong c6 thoa thuan, thi bén nhan thé chap cog
quyén yéu cdu ban da'u gia dé thanh toan nghia vu.

Diéu 33. X1 Iy tai sin bao dam bing phuong
thic nhan chinh tai san bao dam.

1. Trong trudng hgp cac bén théa thuan xit 1y tai
san bao dam bang phudng thitc bén nhan bao ddm
nhéan chinh tai san bao dam dé thay thé cho viéc
thyc hién nghia vy, thi bén bao dam phai giao tai
san d6 va gidy t& lién quan cho bén nhan bao dam.

2. Trong truong hgp gia tri tai san bao dam vugt
qué gia tri nghia vu duge bao dam, thi bén nhéan
bao ddm phai thanh toan cho bén bio ddm phin gia
tri vigt qua d6; néu gia tri nhé hon, thi c6 quyén
yéu cdu bén bdo dam phai thanh toan phéin con
thiéu, trir trudng hgp c6 thda thuan khac.
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Diéu 34. Xit Iy tai san bao dam thuc hién nhiéu
nghia vuy.

Trong trudng hgp phai xi 1y tai san bao dam dé
thyc hién mét nghia vu dén han, thi cac nghia vu
khéac tuy chua dén han ciing duge coi la dén han va
tat ca cac bén cing nhan bao dam déu duge tham
gia xt 1y. Bén nhan bao dam da ding ky théng bao
xU 1y tai san 1a ngudi chju trach nhiém xi 1y tai
san, néu cac bén ciing nhan bao dam khéng cé thda
thuan khac.

Diéu 35. X1t 1y tai san bao lanh.

1. Trong trudng hgp hop ddng bao lanh khéng
xac dinh cy thé tai san bao lanh, thi cac bén phai
théa thuan vé loai tai san dua ra x 1y.

2. Trong trudng hgp ban tai san bao lanh, thi
bén nhan bao lanh duge wu tién thanh toan tir s6
tién thu duge.

Diéu 86. Khai thac, sit dung tai san bao dam.

Trong trudng hgp tai san bao dam chua xit 1y
dugc dé thyc hién nghia vy, thi bén nhan bao dam
c6 thé khai thac, sit dung tai sin bio dam. S& tién
thu dugc tir viée khai thac, sit dung tai san bao dam
duge dung dé thanh toan nghia vu, sau khi trit cac
chi phi can thiét, hgp ly cho viéc khai thac, sit dung.

Piéu 37. Thanh toan tién ban tai san bao dam.

1. Tién ban tai san bao dam do bén nhan bao dam
quan ly, trit trudng hgp cac bén ¢6 thoa thuan khac.

2. Tién ban tai san biao dam duge thanh toan
theo thi tu nhu sau:

a) Sau khi trit chi phi bao quan, ban tai san va
cac chi phi cdn thiét khac cé lién quan dén xtt 1y tai
san bao dam, s tién con lai duge st dung dé thanh
toan nghia vy cho bén nhan bao dam; trong trudng
hgp nghia vy dugc bao dam la khoan ng vay, thi
thanh toan cho bén nhan bao dam theo thit ty ng
gdc, 1ai, tién phat, tién bdi thudng thiét hai (néu
c6); néu tién ban con thita thi phai tra lai cho bén
bao dam; n&u con thi&u, thi bén bdo ddm phai tra
tiép phan con thiéu do;

b) Trong trudng hgp mot tai san duge dung dé
bao dam thyc hién nhiéu nghia vy, thi tién ban
dugdc thanh toan theo thi ty ding ky giao dich

bao dam.

Diéu 38. Chuyén quyén sé hitu tai san, quyén
st dung dat.

1. Ngudi mua tai san bdao dam, ngudi nhan
chinh tai san bao dam thay thé cho viéc thyc hién
nghia vu cta bén bao dam d6i véi minh c¢é quyén
sd hitu dé1 vdi tai san dé.

2. Trong truong hgp tai san phai dang ky quyén g
86 hitu, quyén sit dung theo quy dinh cta phép%
luét, thi co quan nha nuée ¢6 thAm quyén c6 trach .i
nhiém ding ky quyén sd hitu, quyén stt dung cho =
ngudi mua, ngudi nhan tai san bao dam trong thoi
han 7 ngay d6i v6i dong san; 15 ngay d6i vdi bat
déng san, ké tit ngay nhan di hé so hgp 18, trir
truong hgp phap luat cé quy dinh khac.

3. Ngudi nhan chuyén quyén st dung dat the
chap ¢6 quyén, nghia vy nhu ngudi chuyén qujén
stt dung d4t va duge cAp gidy chitg nhan quyén s
dung dat.

3845 6684 * www.ThuVienP
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Diéu 39. Quyén yéu cdu trong tai hodc toa an

* Tel

giai quyét.

ft

-

Trong trudng hgp ¢6 tranh chap lién quan dén ©
xu 1y tai san bdo ddm, thi cac bén cé quyén yéu ciu =
trong tai ho#c toa an giai quyét. <

Trong thoi gian trong tai hodic tda an dang thu ly
giai quyét, cac bén phai thuc hién cac bién phap
bao vé tai san, khéng dude ban, trao d8i, ting cho
ho#ic chuyén dich tai san bao ddm dusi bi't cit hinh
thic nao, trit truong hgp ¢6 quyét dinh ctia trong
tal hodic toa an.

DPiéu 40. Xéa ding ky tai co quan ding ky giao
dich bao dam.

Sau khi x1t Iy tai san bido dam, néu giao dich bao
dam da dugc ding k¥ tai co quan dang ky giao dich
bao dam, thi bén nhan bio dam phai yéu cdu xéa
déng ky theo quy dinh cia Nghi dinh vé dang ky
giao dich bao dam.
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Chuong IV

PIEU KHOAN THI HANH

Diéu 41. Hiéu lyc ciia Nghi dinh.

1. Nghi dinh nay c6 hiéu luc sau 15 (muéi 1am)
ngay, ké tit ngay ban hanh; cac vain ban va quy
dinh sau day hét hiéu lyc thi hanh:

a) Diéu 2 Nghj dinh s8 17-HDBT ngay 16 thang
1 n&m 1990 ctia Héi ddng B trudng quy dinh chi
tiét thi hanh Phap lénh Hgp déng kinh t&;

b) Nhitng quy dinh khac vé cAm c&, th& chip,
bao lanh trai véi quy dinh cia Nghi dinh nay.

2. Cac giao dich bao dam da duge giao két trude
ngay Nghi dinh nay cé hiéu lyc vin dugc tiép tuc
thyc hién theo cac didu khoan ma cac bén da thoa
thuan phu hgp véi phap luat tai thoi diém giao két.
Céac bén c6 thé théa thuan sita ddi, bé sung giao
dich bao dam da duge giao két trude ngay Nghi
dinh nay cé hiéu luc theo cac quy dinh cua Nghi
dinh nay.

Diéu 42. Huéng din thi hanh.

1. B6 Tu phap, Ngin hang Nha nudc Viét Nam,
cac By, co quan ngang B, cd quan thudc Chinh
pht trong pham vi chic ning, nhiém vy, quyén
han ctia minh cé trach nhiém hudng dan thi hanh
Nghi dinh nay.

2. Cac Bo trudng, Thu trudéng co quan ngang
B§, Thu trudng cd quan thudc Chinh phu, Chu
tich Uy ban nhan dén cac tinh, thanh phd tric
thude Trung uong chju trach nhiém thi hanh Nghi
dinh nay./.

TM. Chinh phu
KT. Tha tuéng
Phé Thu tudng

NGUYEN TAN DUNG

NGHI DINH ctia Chinh phui s6 166/1999/
ND-CP ngay 19/11/1999 vé ché& do
tai chinh déi véi cac to chiic tin
dung.

CHINH PHU

Cén ctz Lugt T6 chizc Chinh phi ngay 30 thdng
9 ndm 1992;

Cén ci Ludt Cdc t6 chitc tin dung s6'02/1997/
QH10 ngay 12 thdang 12 ndm 1997;

Theo dé nghi cia B trudng Bé Tai chinh,

NGHI DINH:

Chuang I

NHUNG QUY DINH CHUNG

Diéu 1. Pham vi diéu chinh.

Nghi dinh nay quy dinh ché& d$ tai chinh dé&i
véi céc t8 chite tin dung duge thanh lap, té chic
va hoat dong theo quy dinh ctia Luat Cac t8 chic
tin dung.

Piéu 2. Nguyén téc quan 1y tai chinh.

1. Céac t8 chic tin dung ty cha vé tai chinh, ty
chju trach nhiém vé hoat déng kinh doanh cua
minh, thuc hién nghia vy va cac cam két ciia minh
theo quy dinh cta phap luat.

2. Cac to chitc tin dung phai thyc hién céng khai
tai chinh.

Piéu 3. Chu tich Hoi ddng quan tri, Téng giam
ddc (Giam ddc) cia t8 chic tin dung chiu trach
nhiém trudc phap luat, trude cac cd quan quan 1y
nha nudc vé viéc chap hanh ché& d6 tai chinh, ké&
toan, kiém toan cua cac td chic tin dung.
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